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 1.  TIME:  9:00   CASE#: MSC16-00194 
CASE NAME: BRAVO VS. DEFENSE LOGISTICS 
HEARING ON MOTION TO COMPEL PLAINTIFFS' FURTHER RESPONSES 
FILED BY DEFENSE LOGISTICS SPECIALIST CORP. 
* TENTATIVE RULING: * 
 
Mr. Zumstein and Mr. Suits to appear in person. It appears to the court that the parties failed to 
meaningfully meet and confer to resolve this matter after the recommendations of the Discovery 
Facilitator were made. A room will be provided to do so prior to any hearing going forward.  

  

 2.  TIME:  9:00   CASE#: MSC16-00204 
CASE NAME: CASTILLO VS. MOJADDIDI 
HEARING ON MOTION TO COMPEL APPEARANCE AT MEDICAL EXAM 
FILED BY ESTATE OF MOHAMMED MOJADDIDI 
* TENTATIVE RULING: * 
 
Appear. 

  

 3.  TIME:  9:00   CASE#: MSC16-00503 
CASE NAME: NAVIENT PRIVATE EDUCATION  VS.  NWOSU 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY NAVIENT PRIVATE EDUCATION LOAN TRUST 2015-B 
* TENTATIVE RULING: * 
 
Vacated. 

  

 4.  TIME:  9:00   CASE#: MSC16-01163 
CASE NAME: SANDER VS. BERG SENIOR SERVICES 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY JOHN MUIR PHYSICIAN NETWORK, et al. 
* TENTATIVE RULING: * 
 
Granted. No opposition. 
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 5.  TIME:  9:00   CASE#: MSC16-01163 
CASE NAME: SANDER VS. BERG SENIOR SERVICES 
SPECIAL SET HEARING ON: JOINDER IN MOTION FOR TERMINATING SANCTIONS 
SET BY BERG SENIOR SERVICES, LLC 
* TENTATIVE RULING: * 
 
Granted. No opposition 

  

 6.  TIME:  9:00   CASE#: MSC16-01254 
CASE NAME: BERKELEY COFFEE VS. VIRZI 
HEARING ON MOTION TO AMEND CROSS-COMPLAINT 
FILED BY VINCENT D. VIRZI, UNCOMMON GROUNDS, LLC 
* TENTATIVE RULING: * 
 
Matter continued by stipulation of counsel to 8/10/17. 

  

 7.  TIME:  9:00   CASE#: MSC16-02378 
CASE NAME: REFUGIO HEIGHTS VS. THE CITY OF HERCULES 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY REFUGIO HEIGHTS HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
 
Plaintiff Refugio Heights Homeowners Association (“Plaintiff” or the “HOA”)’s motion for 
preliminary injunction (the “Motion”) is denied.  

The ruling on an application for preliminary injunction rests in the sound discretion of the trial 
court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450. The purpose of the 
preliminary injunction, theoretically, is to preserve the status quo and prevent irreparable harm 
pending trial on the merits. White v. Davis (2003) 30 C4th 528, 554. “To obtain a preliminary 
injunction, a plaintiff ordinarily is required to present evidence of the irreparable injury or interim 
harm that it will suffer if an injunction is not issued pending an adjudication of the merits.” Ibid.  
The burden is on plaintiff (moving party) to show all elements necessary to support issuance of 
a preliminary injunction. O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 CA4th 1452, 1481.   

Here, Plaintiff is requesting the court to enjoin Defendant the City of Hercules (“Defendant” or 
the “City”) “and its employees, agents, and persons acting with it or on its behalf, from 
representing to any third party, or acting in any manner as though, the City owns or possesses 
any right-of-way-or other interest in the property of the Association located between the current 
paved cul-de-sac at the end of Coronado Street in the City of Hercules and the eastern 
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boundary of Subdivision No. 6722 (“Refugio Valley Ranch”), pending trial of this action.” Notice 
of Motion at 1-2.  

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
interim harm to the parties from the issuance or nonissuance of the injunction.” Whyte v. 
Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. 

In looking at the likelihood of prevailing on the merits, Plaintiff bears the burden of establishing a 
reasonable probability of success on the merits. Association for Los Angeles Dept. Sheriffs v. 
County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634. An injunction will not issue if it 
appears the plaintiff will not prevail. SB Liberty, LLC v. Isla Verde Ass’n, Inc. (2013) 217 
Cal.App.4th 272, 280. 

Here, Plaintiff alleges causes of action for (1) quiet title; and (2) declaratory and injunctive relief. 

Factual Background and Procedural History 

Plaintiff Refugio Heights Homeowners Association filed this lawsuit on December 21, 2016, 
claiming an interest in an unpaved right-of-way in the City of Hercules, commonly referred to by 
both parties as the Coronado Street Extension. See Complaint at ¶ 12. The City disputes this 
ownership interest. Id. at ¶ 13. 

Prior to the lawsuit, on December 15, 2016 the City approved an encroachment permit (Permit 
No. 16-085) to John Muir Land Trust (“JMLT”) for “[w]ater line installation” at the “[e]nd of 
Coronado Street.” Declaration of Kimberly M. Drake in Support of Defendant City of Hercules’ 
Opposition to Motion for Preliminary Injunction at ¶ 4, Ex. B. The City notified the HOA that it 
would be acting to approve this permit on December 7, 2016 and sent a copy of the permit 
papers to the HOA on December 12, 2016. Declaration of Kathy Melas in Support of Refugio 
Heights Homeowners Association’s Preliminary Injunction (“Melas Decl.”) at ¶¶ 20, 21.Plaintiff 
also references this permit in its Complaint, without respect to the date of issue. See Complaint 
at ¶¶ 23, 24. 

Plaintiff has submitted evidence of excavation activity at the Coronado Street Extension on May 
20, 2017. Declaration of Jesse Bork in Support of Refugio Heights Homeowners Association’s 
Preliminary Injunction (“Bork Decl.”) at ¶¶ 3-8. The Bork Declaration does not allege that these 
activities were taken by the City; rather “General Contractors” “pursuant to a ‘permit obtained 
from the City’” were performing work. Id. at ¶¶ 5-7.  

Analysis 

Balancing the Relative Harms 

A showing of irreparable injury (an injury not compensable in damages) is ordinarily treated as a 
prerequisite for injunctive relief. See Lezama v. Justice Court (1987) 190 Cal.App.3d 15, 21 
(prerequisite to injunctive relief are a showing of an inadequate remedy at law and of a serious 
risk of irreparable harm); Gleaves v. Waters (1985) 175 Cal.App.3d 413, 417 (“[a]n injunction is 
an extraordinary remedy which requires a showing of threatened irreparable injury and the 
inadequacy of other remedies at law.”); and Tiburon v. Northwestern P.R. Co. (1970) 4 
Cal.App.3d 160, 179 (same). 

Plaintiff relies on the Rutter Guide for the proposition that “[r]eal property is usually deemed 
‘unique,’ so that injury or loss cannot be compensated in damages[.]” Motion at 1-2 (citing The 
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Rutter Group, Civ. Pro. Before Trial, § 9:523). Plaintiff makes no allegations that money 
damages would be inadequate in this case, instead appearing to rely on this proposition from 
the Rutter Guide with respect to real property. Furthermore, Plaintiff has conceded in Reply that 
its “motion for preliminary injunction does not request that pipes already laid be dug up and 
removed prior to trial.” Reply at 2-3. As a consequence, the HOA’s allegations do not support a 
finding of serious risk of irreparable harm; they are directed entirely towards work pursuant to 
the JMLT permit, none of which was undertaken by the City, its agents, employees, or persons 
acting on its behalf. Additionally, the HOA does not allege or provide evidence that during the 
pendency of the litigation the City has issued permits relating to the Coronado Street Extension. 
As a consequence, Plaintiff has not met its burden to show irreparable harm. 

Likelihood of Prevailing on the Merits 

Because of the absence of irreparable harm, Plaintiff must make a greater showing of likely 
success on the merits in order to demonstrate that it is entitled to a preliminary injunction. See 
NewLife Sciences, LLC v. Weinstock (2011) 197 Cal.App.4th 676, 686 (“the greater the 
plaintiff's showing on one [factor], the less must be shown on the other [factor] to support an 
injunction.”) (quoting Butt v. State of California (1992) 4 Cal.4th 668, 677-78). The Plaintiff has 
failed to do so, as discussed further, below. 

Quiet Title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 
land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” South Shore 
Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741; see also Code Civ. Proc., § 
761.020. 

The Plaintiff contends that the City does not contest that the HOA will prevail on the merits. 
Reply at 1. Instead, it appears to the Court that the City’s primary argument in Opposition is that 
failure to join JMLT is fatal to the HOA’s claims. JMLT owns property adjacent to the Coronado 
Street Extension (the Franklin Canyon Property) and received a permit from the City for water 
line installation. Plaintiff seeks affirmative relief “which, if granted, would injure or affect the 
interest of a third person not joined.” Beresford Neighborhood Assn. v. City of San Mateo (1989) 
207 Cal.App.3d 1180, 1188 (quoting Sierra Club, Inc. v. California Coastal Com. (1979) 95 
Cal.App.3d 495, 501). 

By its Complaint, Plaintiff seeks a “declaration that, due to the conclusive presumption 
established by fulfillment of the conditions of Code of Civil Procedure 771.010, Plaintiff owns 
Parcel A of Subdivision 6722, including the area of the proposed Coronado Street extension, 
free and clear of the dedication previously proposed for that area.” Complaint at ¶ 21. If Plaintiff 
were granted such relief, it would presumably affect JMLT’s interest in its water line that it 
installed through the Coronado Street extension pursuant to a permit that the City granted. See, 
e.g., Complaint at ¶¶ 23, 24 (Plaintiff would not grant permission to lay a water pipeline for 
agricultural and livestock purposes “due to the ongoing need to protect and ensure the 
continued stability of the soils in said area”). As a consequence, JMLT would appear to be an 
indispensable party. See Beresford Neighborhood Assn. What Plaintiff’s attempt to distinguish 
Beresford on Reply fails to acknowledge is that the JMLT has already installed the water line 
pursuant to the City’s permit. The affirmative relief sought by Plaintiff would affect JMLT’s 
interest in this water pipe. Failure to join an indispensable party is fatal to Plaintiff’s claim. 
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Plaintiff has not demonstrated that it is likely to prevail on its claim for quiet title. 

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument … who 
desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
over or upon property … in cases of actual controversy relating to the legal rights and duties of 
the respective parties … .” Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. (1944) 
23 Cal.2d 719, 728 (“[a] complaint for declaratory relief is legally sufficient if it sets forth facts 
showing the existence of an actual controversy relating to the legal rights and duties of the 
respective parties under a written instrument and requests that these rights and duties be 
adjudged by the court”); Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615. 

This cause of action is derivative of Plaintiff’s other claim, and as discussed above, Plaintiff has 
not demonstrated it is likely to prevail on its other claim. As a consequence, Plaintiff has not 
demonstrated that it is likely to prevail on its claim for declaratory relief. 

Plaintiff’s motion for a preliminary injunction is denied. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00004 
CASE NAME: ERIC LEARN VS. SCOTT'S SEAFOOD 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ERIC LEARN 
* TENTATIVE RULING: * 
 
Appear. 

  

 9.  TIME:  9:00   CASE#: MSC17-00004 
CASE NAME: ERIC LEARN VS. SCOTT'S SEAFOOD 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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10.  TIME:  9:00   CASE#: MSC17-00188 
CASE NAME: LEE VS.. BAEK 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY BRUCE Y. LEE 
* TENTATIVE RULING: * 
 
 

Cross-defendant Bruce Y. Lee’s Motion to Set Aside Default is granted.   
 
“The court may, upon any terms as may be just, relieve a party . . . from a judgment, 

dismissal, order, or other proceeding taken against him . . . through his . . . mistake, 
inadvertence, surprise, or excusable neglect.”  (CCP § 473 (b).) 

 
The law favors trials on the merits and therefore liberally construes section 473.  Doubts 

in applying section 473 are resolved in favor of the party seeking relief from default.  If that party 
has moved promptly for default relief, slight evidence will justify an order granting relief.  
(Caldwell v. Methodist Hospital (1994) 24 Cal.App.4th 1521, 1524.) 

 
Reliance on an insurance carrier to provide a defense can constitute excusable neglect.  

(Rogalski v. Nabers Cadillac (1992) 11 Cal.App.4th 816, 821.; Fasuyi v. Permatex, Inc. (2008) 
167 Cal.App.4th 681, 700-01.)  Further Lee promptly moved for relief after he learned the carrier 
would not represent him.   
 

  

11.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA VS. ALNAJJAR 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFF'S 
COMPLAINT FILED BY KEVIN LEE 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to August 3, 2017, at 9:00 a.m., in Department 33.  
The purpose of this continuance is to allow both pending motions to be heard on the same date. 
 

  

12.  TIME:  9:00   CASE#: MSC17-00838 
CASE NAME: OLIVARES VS. FRESHKO 
HEARING ON DEMURRER TO COMPLAINT of OLIVARES FILED BY FRESHKO 
PRODUCE SERVICES, INC. 
* TENTATIVE RULING: * 
 
 
          Defendant FreshKo Produce Services, Inc.’s demurrer to the Complaint of Mario Ivan 

Olivares is sustained with leave to amend.  Plaintiff failed to allege facts sufficient to state a 

cause of action. 
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 This action arises out of a motor vehicle accident, occurring on January 12, 2015.  

Plaintiff Mario Ivan Olivares, a motorcyclist, was stopped at the red light at the intersection of E. 

Leland Road and Loveridge Road in Pittsburg, waiting for the traffic light to change. Plaintiff 

alleges Defendant Freshko Produce Services’ large commercial truck failed to yield to the police 

vehicle approaching the intersection with siren and lights on in a pursuit, which caused the multi-

car crash resulting in Plaintiff’s injuries. Plaintiff filed this action on May 12, 2017, alleging 

delayed discovery of Defendant’s involvement until November 4, 2015.   

  Defendant Freshko demurs to the complaint on the ground Plaintiff fails to allege facts 

sufficient to state a cause of action, as the claims are time-barred. “Where the complaint 

discloses on its face that the statute of limitations has run on the causes of action stated in the 

complaint, it fails to state facts sufficient to constitute a cause of action.” (ABF Capital Corp. v. 

Berglass (2005) 130 Cal.App.4th 825, 833.)  An action for personal injuries is subject to the two-

year statute of limitations set forth in CCP § 335.1. Plaintiff filed this complaint on May 12, 2017, 

than 4 months beyond the applicable limitations period.  “Civil actions, without exception, can 

only be commenced within the periods prescribed in this title, after the cause of action shall 

have accrued, unless where, in special cases, a different limitation is prescribed by statute.” 

(Code Civ. Proc., § 312.) Plaintiff opposes the demurrer on the ground he alleged delayed 

discovery and the complaint was timely filed.  

  Here, the cause of action accrued on January 12, 2015, and the statute of limitations 

began to run from that date.  The general rule for accrual of a cause of action is set on the date 

when the cause of action is complete with all of it elements—wrongdoing or wrongful conduct, 

cause or causation, and harm or injury.  (Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397.)  

Based on the allegation in the complaint, the elements were completed on January 12, 2015.  

According to the allegations, FreshKo’s failed to yield to the police vehicle (wrongdoing); 

FreshKo’s large vehicle blocked visibility of the police vehicle, which caused another motorist to 

drive into the path of police vehicle. The other motorist struck the police car sending the police 

car to crash into Plaintiff’s motorcycle (causation); Plaintiff suffered severe injuries as a result of 

the crash (injury or harm). 

 Plaintiff alleges delayed discovery, an exception to the general rule.  The delayed 

discovery rule “postpones accrual of a cause of action until the plaintiff discovers, or has reason 

to discover, the cause of action until, that is, he at least suspects, or has reason to suspect, a 

factual basis for its elements.” (Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397.)   It is 

Plaintiff’s argument that statute of limitation was tolled before the discovery of the video on 

November 4, 2015, because before the traffic video, “he had no way of suspecting that FreshKo 

existed, had no way of knowing the identity of FreshKo, and had no way of suspecting that 

FreshKo had engaged in any wrongdoing.” 

 However, Plaintiff has failed to allege facts to support the conclusory allegation “with 

date of discovery being November 4, 2015.”  “In order to rely on the discovery rule for delayed 

accrual of a cause of action, ‘[a] plaintiff whose complaint shows on its face that his claim would 

be barred without the benefit of the discovery rule must specifically plead facts to show (1) the 

time and manner of discovery and (2) the inability to have made earlier discovery despite 
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reasonable diligence.’ [Citation.]  In assessing the sufficiency of the allegations of delayed 

discovery, the court places the burden on the plaintiff to ‘show diligence’; ‘conclusory allegations 

will not withstand demurrer.’ [Citation.]”  (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 

797, 808.)  Here, Plaintiff failed to allege any facts to show the manner of discovery or 

reasonable diligence in trying to obtain the information earlier. 

 Moreover, Plaintiff’s entire argument for application of the delayed discovery rule is 

based on ignorance of Defendant FreshKo’s identity and its involvement in the incident.  But the 

general rule is that the ignorance of the identity of the defendant does not affect the statute of 

limitations. (Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1113.)  “While ignorance of the 

existence of an injury or cause of action may delay the running of the statute of limitations until 

the date of discovery, the general rule in California has been that ignorance of the identity of the 

defendant is not essential to a claim and therefore will not toll the statute. [Citations.]” (Bernson 

v. Browning-Ferris Industries (1994) 7 Cal.4th 926, 932.) Plaintiff could have filed a timely 

complaint under Code of Civil Procedure section 474. 

  Finally, “In order to employ the discovery rule to delay accrual of a cause of action, a 

plaintiff must demonstrate that he or she conducted a reasonable investigation of all potential 

causes of his or her injury.”  (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 811.)  

Plaintiff alleged no facts to demonstrate he conducted such investigation. 

 The demurrer, is therefore, sustained with leave to amend. Please note: The court is 

granting leave to amend for Plaintiff to properly plead delayed discovery only.  The court is not 

granting Plaintiff’s request for leave to amend to add two new parties.  Plaintiff shall address that 

matter in a properly noticed motion.   

  

Meet-and-Confer Efforts (CCP § 430.41) 

 Defendant’s counsel, Gary Gakkawa, filed a declaration stating he exchanged numerous 

email communications with Plaintiff’s counsel, Andrew Shalaby, regarding the merits of the 

complaint.    

 Although, Defendant’s counsel communicated with Plaintiff’s counsel by email, 

Defendant failed to fully complied with CCP § 430.41.  The statute requires in-person or 

telephonic conferencing. The Court exercised leniency this time only in the interest of judicial 

economy, as the motion was fully briefed and the court granted leave to amend. However, in the 

future, Defendant shall comply with CCP § 430.41 or the hearing on the demurrer will be 

vacated. 
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13.  TIME:  9:00   CASE#: MSL06-03704 
CASE NAME: KELKRIS ASSOCIATES VS. YLAGAN 
HEARING ON MOTION TO CONTEST TENTATIVE RULING 
FILED BY JOSEPH C. YLAGAN SR. 
* TENTATIVE RULING: * 
 
Appear. 

  

14.  TIME:  9:00   CASE#: MSL06-03704 
CASE NAME: KELKRIS ASSOCIATES VS. YLAGAN 
HEARING ON MOTION TO STAY THE CASE 
FILED BY JOSEPH C. YLAGAN SR. 
* TENTATIVE RULING: * 
 
Appear. 

  

15.  TIME:  9:00   CASE#: MSN16-1814 
CASE NAME: IN RE 313 N WILDWOOD, HERCULES 
HEARING ON MOTION TO STRIKE MEMORANDUM OF COSTS, OR TO TAX COSTS 
FILED BY NATIONSTAR MORTGAGE LLC 
* TENTATIVE RULING: * 
 
 
 The motion to strike costs is granted in part and denied in part. 
 

The motion to strike the Costs Memorandum in its Entirety 
 
 The court denies this motion.   
 
 Nationstar argues that Sparrow should not recover any costs from Nationstar because:  
(1) costs are not authorized under Civil Code section 2924j; (2) the court should not find 
Sparrow to be a prevailing party; and (3) Nationstar did not cause Sparrow to incur any costs.  
Nationstar makes two sub-arguments under this third argument:  (a) Nationstar did not initiate 
this action or proceeding, a third-party, MTC Financial, Inc., did; and (b) Sparrow would have 
been forced to pay certain costs, such as her filing fee, regardless of whether Nationstar filed its 
own claim for any of the funds.   
 
 The court rejects the first argument. Costs are to be awarded to a prevailing party in any 
action or proceeding “[e]xcept as otherwise expressly provided by statute.”  (CCP § 1032 (b).)  
This is an action or a special proceeding.  Nationstar has not argued otherwise.  Nor has it cited 
any statute barring Sparrow from recovering costs.  In light of the “except as otherwise 
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expressly provided by statute” language in CCP § 1032, the fact that Civil Code section 2924k 
does not expressly authorize recovery of costs is not significant. 
 
 The court also rejects Nationstar’s second argument, that Sparrow is not a prevailing 
party.  The term “prevailing party is defined by Code of Civil Procedure section 1032.  
“’Prevailing party’ includes the party with a net monetary recovery, a defendant in whose favor a 
dismissal is entered, a defendant where neither plaintiff nor defendant obtains any relief, and a 
defendant as against those plaintiffs who do not recover any relief against that defendant. When 
any party recovers other than monetary relief and in situations other than as specified, the 
‘prevailing party’ shall be as determined by the court, and under those circumstances, the court, 
in its discretion, may allow costs or not and, if allowed may apportion costs between the parties 
on the same or adverse sides pursuant to rules adopted under Section 1034.”  (CCP § 1032 
(a)(4); see also Pirkig v. Dennis (1989) 215 Cal.App.3d 1560, 1565-1566 (“the listed examples 
of prevailing parties are not all-inclusive inasmuch as the section explicitly states that parties 
who do not recover monetary relief or ones who do not come within the enumerated examples, 
may also be declared prevailing parties and awarded costs in the discretion of the court.”) 
 

In this proceeding, Sparrow and Nationstar both claimed the surplus funds from the 
foreclosure sale.  Sparrow won.  Nationstar lost.  The court finds that Sparrow is a prevailing 
party and is entitled to recover costs.    

 
Nationstar argues that costs should not be awarded because this matter was akin to an 

action in interpleader.  However, this is irrelevant because it appears that in an interpleader 
action the only person exempt from paying costs is the person depositing the funds into court, 
not the competing claimants.  (See Dunlap v. Commercial Nat'l Bank (1920) 50 Cal.App. 476, 
483; San Francisco Sav. Union v. Long (1902) 137 Cal. 68, 69 (“Neither in the decision of this 
court nor upon the face of the remittitur was designated the parties from whom the costs were to 
be recovered, and it becomes necessary, therefore, to examine the case itself for the purpose of 
determining who were the parties adverse to the appellants upon that appeal, since it is only 
those parties from whom they are entitled to recover their costs.”)  

 
Finally, the court rejects Nationstar’s third argument, that it did not cause any of the 

costs to be incurred.  But for Nationstar’s claim, MT Financial may not have needed to start this 
proceeding, and Sparrow and Wildwood at Village Park Owners’ Association, Inc. may not have 
needed to incur any costs at all. 

  
The motion to strike Item # 10, Attorney’s fees 

 
The court will overlook any procedural issues concerning Sparrow’s request for 

attorney’s fees and rule on the request on the merits.  In general, when attorney’s fees are fixed, 
they must be claimed in the Memorandum of Costs.  (See CRC 3.1702 (d).)  When they are not 
fixed, they must be claimed by a noticed motion.  (CRC 3.1702 (a).)  Different time limits apply 
to each procedure.  (3.1700 (a)(1), 3.1702. (b)(1), 8.104, 8.108.)  The court has the authority to 
extend time if the deadlines are missed.  (See Robinson v. U-Haul Co. of California (2016) 4 
Cal.App.5th 304, 327;  
Community Youth Athletic Center v. City of National City (2013) 220 Cal.App.4th 1385, 1443-
1445; Lewow v. Surfside III Condominium Owners Assn., Inc. (2012) 203 Cal.App.4th 128, 134-
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136.)  
 
Sparrow argues she is entitled to recover attorney’s fees because an agreement, the 

Deed of Trust attached as Exhibit B to the Declaration filed April 11, 2017, governs her 
relationship with Nationstar, and that Deed of Trust contains three provision, paragraphs 9, 14, 
and 22 under which Nationstar may claim attorney’s fees.  Therefore, she argues, she is entitled 
to attorney’s fees because such provisions are made reciprocal by Civil Code section 1717.  
Nationstar argues that the current action has not been brought under the Deed of Trust, but 
rather under Civil Code section 2924j.  Therefore, this is not an “action on a contract” within the 
meaning of Civil Code section 1717.  Further, Nationstar would not have been entitled to 
recover attorney’s fees had it been the prevailing party.  

 
Civil Code section 1717 (a) provides, “In any action on a contract, where the contract 

specifically provides that attorney's fees and costs, which are incurred to enforce that contract, 
shall be awarded either to one of the parties or to the prevailing party, then the party who is 
determined to be the party prevailing on the contract, whether he or she is the party specified in 
the contract or not, shall be entitled to reasonable attorney's fees in addition to other costs.  [¶]   
Where a contract provides for attorney's fees, as set forth above, that provision shall be 
construed as applying to the entire contract, unless each party was represented by counsel in 
the negotiation and execution of the contract, and the fact of that representation is specified in 
the contract.” 

 
“As long as an action ‘involves’ a contract, and one of the parties would be entitled to 

recover attorney fees under the contract if that party prevails in its lawsuit, the other party should 
also be entitled to attorney fees if it prevails, even if it does so by successfully arguing the 
inapplicability, invalidity, unenforceability, or nonexistence of the same contract.”  (North 
Associates v. Bell (1986) 184 Cal.App.3d 860, 865.)  

 
An action “involves” a contract for purposes of section 1717 if it “arises out of, is based 

upon, or relates to an agreement by seeking to define or interpret its terms or to determine or 
enforce a party's rights or duties under the agreement.  (See Douglas E. Barnhart, Inc. v. CMC 
Fabricators, Inc. (2012) 211 Cal.App.4th 230, 241-242.) 

 
The court concludes that Sparrow is entitled to recover attorney’s fees.  In pertinent part, 

paragraph 9 of the Deed of Trust provides, “If . . . (b) there is a legal proceeding that might 
significantly affect Lender’s interest in the property and/or rights under this Security Instrument 
(such as a proceeding in bankruptcy, probate . . . [or] for enforcement of a lien which may attain 
priority over this Security Instrument . . . the Lender may . . . appear[] in court; and (c) pay[] 
reasonable attorneys’ fees to protect its interest[s].”  That appears to be precisely what occurred 
here.  MTC Financial initiated this proceeding, which Nationstar believed might significantly 
affect its interest in the property or under the Deed of Trust.  Nationstar could have invoked 
paragraph 9 to claim attorney’s fees had it prevailed.  (See Title Guarantee & Trust Co. v. 
Griset, 189 Cal. 382, 390-391.)  In addition, the court reviewed and interpreted the Deed of 
Trust in ruling for Sparrow.  Therefore, the court refuses to strike Sparrow’s claim for $20,000 in 
attorneys’ fees, but rather awards fees in that amount.  The court sees no basis for an award of 
attorney’s fees in favor of Wildwood. 
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Nationstar cites Hanley v. Pearson (2003) 204 Ariz. 147, 15.  Faced with a statute there 
similar to the ones at issue here, the court stated, “the fee statute [does not] apply if the contract 
is a factual predicate to the action but not the essential basis of it.”  While that reasoning might 
be persuasive under certain circumstances, here the court cannot ignore California courts’ 
interpretation of section 1717 or the specific language of paragraph 9 of the Deed of Trust.   

 
The motion to strike Item # 13 messenger and copying charges 
 
The court strikes this item and disallows these costs ($150.00).   Sparrow has not 

established that these charges were reasonable or necessary or that they should be allowed. 
(See CCP § 1033.5 (b)(3) and Nelson v. Anderson (1999) 72 Cal.App.4th 111, 132.) 
 
 

  

16.  TIME:  9:00   CASE#: MSN16-1814 
CASE NAME: IN RE 313 N WILDWOOD, HERCULES 
HEARING ON MOTION TO STAY DISBURSEMENT OF FUNDS PENDING APPEAL 
FILED BY NATIONSTAR MORTGAGE LLC 
* TENTATIVE RULING: * 
 
 Nationstar Mortgage LLC’s (“Nationstar”) Motion to Stay Disbursement of Funds Pending 
Appeal is granted so long as by August 13, 2017 Nationstar gives an undertaking in the amount 
of $37,000 pursuant to, and on the conditions stated, in Code of Civil Procedure section 917.2.  
 
 The resolution of this motion is governed by Code of Civil Procedure sections 916, 
917.1, and 917.2. 
 
 Section 916 states, “Except as provided in Sections 917.1 to 917.9, inclusive . . . the 
perfecting of an appeal stays proceedings in the trial court upon the judgment or order appealed 
from . . . including enforcement of the judgment or order . . .”  (CCP § 916 (a).  Thus, the monies 
that this court ordered to be disbursed in the Judgment filed March 21, 2017 should not be 
disbursed pending the appeal unless otherwise provided by sections 917.1 et. seq. 
 
 Section 917.1 provides that enforcement of a judgment is not stayed by the perfecting of 
an appeal if the judgment is for the payment of money by the appellant, unless the appellant 
gives an undertaking.  Section 917.1 does not apply here, however because the surplus funds 
are on deposit with the court and, when the appeal is concluded, will be paid by the court, not by 
Nationstar.  Thus the judgment here is not for the payment of money by the appellant, 
Nationstar.  Further, section 917.1 (b) expressly states, “This section shall not apply in cases 
where the money to be paid is in the actual or constructive custody of the court; . . . such cases 
shall be governed, instead, by the provisions of Section 917.2” 
 
 In pertinent part, Section 917.2 provides, “The perfecting of an appeal shall not stay 
enforcement of the judgment or order of the trial court if the judgment or order appealed from 
directs the assignment or delivery of personal property . . . whether by the appellant or another 
party to the action . . .  unless an undertaking in a sum and upon conditions fixed by the trial 
court, is given that the appellant . . . will obey and satisfy the order of the reviewing court . . .  
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and that if the judgment or order appealed from is affirmed, or the appeal is withdrawn or 
dismissed, the appellant shall pay the damage suffered to such property and the value of the 
use of such property for the period of the delay caused by the appeal. . .” 
 
 Nationstar argues that it should not be ordered to give any undertaking, and that 
disbursement of the funds should be stayed pending appeal automatically and without cost to it, 
because the general rule of section 916 applies and the exceptions stated in sections 917.1 and 
917.2 do not apply. 
 
 However, the sections quoted above provide otherwise.  While the court is holding the 
money here and Nationstar is not, Nationstar is holding the costs that the court has awarded, 
and it is delaying disbursement of the surplus funds by pursuing the appeal.  Under these 
circumstances, section 917.2 requires that the court require an undertaking sufficient to cover 
the costs in this court as well as those on appeal, and interest on the surplus funds.  (See CCP 
§ 917.2 (“the value of the use of such property for the period of the delay caused by the 
appeal.”) 
 
 Therefore, the court sets the amount of the undertaking at $37,000 as a condition of 
granting the stay.  This sum is intended to cover the costs in this court (including $20,000 in 
attorneys’ fees), the costs on appeal, and approximately two years of interest on $73,085.50 at 
the rate of 10 percent per annum. 
 
 Sparrow and Wildwood at Village Park Owner’s Association, Inc. argue that Nationstar 
has not met a basic condition of any stay under sections 916 and 917 – the perfecting of an 
appeal – because the Code of Civil Procedure does not provide for an appeal from a Judgment 
pursuant to Civil Code section 2924j.  Sparrow characterizes the petition filed pursuant to 
section 2924j as a “quasi arbitration proceeding,” from which it implies there is no appeal.   
 
 The court rejects this argument.  A proceeding under section 2924j is an action or a 
special proceeding.  (See CCP § 22 (“An action is an ordinary proceeding in a court of justice by 
which one party prosecutes another for the declaration, enforcement, or protection of a right, the 
redress or prevention of a wrong, or the punishment of a public offense.”); 23 (“Every other 
remedy is a special proceeding.”)  The final determination of the rights of the parties to an action 
or a proceeding is a judgment.  (CCP § 577.)  The court’s order filed March 21, 2017 was a final 
determination of the rights of the parties.  Therefore, it was a judgment.  An appeal may be 
taken from a judgment.  (CCP § 904.1.)  Appeals have been taken from decisions of the trial 
court under CC § 2924j).  (See Wells Fargo Bank v. Neilsen (2009) 178 Cal.App.4th 602, 606.)   
Nationstar has perfected an appeal here. 

 
Further, Sparrow has not cited any contrary authority, and therefore the court deems her 

contention that Nationstar had no right to appeal to be without merit. (See Anastos v. Lee (2004) 
118 Cal.App.4th 1314, 1318.)   
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17.  TIME:  9:00   CASE#: MSN17-0844 
CASE NAME: BAUMBACH VS. CSAA 
HEARING ON PETITION TO APPOINT UMPIRE 
FILED BY CSAA INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
Granted. No opposition. The court appoints Judge Richard Flier to serve as umpire. If he 
declines or is otherwise unavailable, Judge Kevin Murphy shall serve as umpire.  

  

18.  TIME: 10:00   CASE#: MSN16-2373 
CASE NAME: WOOD VS. DMV 
HEARING ON PETITION FOR WRIT OF MANDATE 
( BY JOHN C. WOOD ) 
* TENTATIVE RULING: * 
 
Appear. 

 
ADD-ON 

 

19.  TIME:  9:01   CASE#: MSC16-00963 
CASE NAME: NORTH MAIN TOW VS. AAA NCNU CAR 
HEARING ON MOTION TO COMPEL DEPOSITION OF ROBERT BATES 
FILED BY NORTH MAIN TOW 
* TENTATIVE RULING: * 
 
Appear unless the parties have agreed on a date for this deposition. 

 

20.  TIME: 9:02   CASE#: MSC16-01173 
CASE NAME: JOHN GREELEY VS. KRISTEN COLCHICO, ET AL. 
HEARING ON MOTION TO EXPUNGE LIS PENDENS & REQ FOR 
ATTORNEY FEES AND COSTS 
 
 Defendant Kristen Colchico’s (“Colchico”) motion to expunge lis pendens is denied.  CCP 
Section 405.32 sets out the test for expungement by the court if a real property claim is alleged.  
Plaintiff John Greeley (“Greeley”) has alleged real property claims in the underlying action; 
namely, quiet title and partition.  CCP Section 405.32 provides: 

In proceedings under this chapter, the court shall order that the notice be expunged 
if the court finds that the claimant has not established by a preponderance of the 
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evidence the probable validity of the real property claim.  The court shall not order 
an undertaking to be given as a condition of expunging the notice if the court finds 
the claimant has not established the probable validity of the real property claim.   

See CCP Section 405.32.   

  “Probable validity” is defined in CCP Section 405.3: 

“Probable validity,” with respect to a real property claim, means that it is more likely 
than not that the claimant will obtain a judgment against the defendant on the claim. 

See CCP Section 405.3. 

 Colchico moves to expunge Greeley’s lis pendens on the property on the grounds that 
Greeley and she only had an oral agreement about dividing the property, and such agreements 
with respect to real property are barred by the statute of frauds.  See Civil Code Section 1624(a).  

 Greeley argues that he has a defense to the statute of frauds, that is, part performance of 
the agreement.  The doctrine of part performance by the purchaser is a well-recognized exception 
to the statute of frauds as applied to contracts for the sale or lease of real property.  Under the 
doctrine of part performance, the oral agreement for the transfer of an interest in real property is 
enforced when the buyer has taken possession of the property and either makes a full payment 
or partial payment of the property in reliance on the oral agreement.  See Sutton v. Warner (1993) 
12 Cal.App.4th 415, 422.    

 Partial performance will take an agreement for the sale of real property out of the statute 
of frauds so that the agreement may be enforced in equity.  Mere payment of money is not enough, 
but taking possession in reliance on the oral agreement, if the possession is actual, visible, 
notorious, and exclusive so that it furnishes evidence of the agreement between the parties as 
good as a writing, is sufficient to take the agreement out of the statute of frauds.  See Sutton, 
supra, 12 Cal.App.4th 415; Francis v. Colendich (1961) 193 Cal.App.2d 128, 131.    

 The possession should be actual, and so visible, notorious, and exclusive that it furnishes 
evidence of the agreement between the parties that is as good as a writing.  See Harrison v. 
Hanson (1958) 165 Cal.App.2d 370, 376 (partial performance was not established by trivial 
outlays or employment of real estate consultants to plan development of property, which at most 
is mere technical possession); see Davis v. Judson (1910) 159 Cal. 121, 132 (partial performance 
was not established by occasional visits to lots)].  To establish partial performance, the purchaser 
of real property must show that the taking of possession and making of improvements was done 
with the vendor’s knowledge.  See Stark v. Byington (1937) 21 Cal.App.2d 642, 648.   

 From the admissions of Colchico, it appears that there was an oral agreement to split the 
property 50/50 when it was sold. See Greeley Decl., paragraph 25 and Exhibit C. There appears 
to be sufficient evidence of partial performance on the part of Greeley.  This is obviously a close 
call because both parties tell very different versions of the facts with respect to both Greeley’s 
“actual, visible possession” of the property and his “payments on the house -- purchase, mortgage 
payments and improvements.”      

 However, there are some key facts which show a likelihood that Greeley is most likely 
telling the truth about his performance under the oral real estate agreement.  First, if there were 
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no oral agreement about Greeley making mortgage payments on the property, there would not be 
tens of emails from Colchico to Greeley over several years, reminding him about paying her the 
money so she could pay the mortgage.  See Greeley Decl., Exhibit B; Barry Decl., Exhibit A.  It is 
clear from the emails that Colchico took care of the household bills, including paying the mortgage, 
which was in her name.  However, the paper trail is also clear that Greeley paid Colchico for the 
mortgage and for a host of other things a couple would likely pay for jointly, if they were living 
together -- groceries, Comcast, car payments, etc.  Indeed, it is most unlikely that Greeley would 
be paying for Colchico’s grocery and TV bill if he lived 26 days of the month in New York in his 
own residence.  (No mention is ever made by Colchico where Greeley lived; just not with her) 

 Colchico’s theory is that Greeley just paid her child support and she used that money for 
the mortgage and other living expenses.  However, the emails from Colchico to Greeley simply 
belie that.  Not once, in any of the emails, does she ask for child support.  Instead, she asks for 
money for the mortgage and for daily household expenses which a couple would ordinarily split.  
If Greeley simply visited and lived with his friend in Concord for 4 days a month, it is 
unreasonable to believe that Colchico would be demanding money for her mortgage payment, 
her Comcast bill, her grocery bill, etc.  The emails would be about child support, which they are 
not.  See Greeley Decl., Exhibits B and C; Barry Decl., Exhibits A and B.  

 Additionally, there is the issue that Colchico did not tell the truth in her declarations.  She 
declared under penalty of perjury in her original declaration that Greeley stayed in her home 
when he visited the children.  She declared under penalty of perjury in her original declaration 
that Greeley and she never had a domestic partnership.  Yet, she retracted that testimony in her 
Reply declaration, after seeing proof that she did, in fact, fill out a domestic partnership affidavit 
in 2006, which stated (again under penalty of perjury) that: 

We are each other’s sole domestic partner and intend to remain so indefinitely 
and are responsible for our common welfare. 

We are “financially interdependent” as that term is defined in the D 
 District’s definition of “domestic partner,” which is incorporated by  this reference. 

See Greeley Decl., paragraph 13 and Exhibit A; Colchico Decl., paragraph 3; Colchico Reply 
Decl. to Greeley Decl., paragraphs 16, 21. 

 In sum, the paper trail establishes enough evidence to show partial performance, which 
is not merely the payment of money.  This evidence also is sufficient to show a probability of 
prevailing on one of Greeley’s real property claims (e.g., partition, quiet title) since Greeley can 
establish an equitable interest in the property, which is not barred by the statute of frauds. 

 Greeley also reminds that adults who voluntarily live together and engage in sexual 
relations are competent to contract respecting their earnings and property rights.  A nonmarital 
partner may also seek to enforce any other implied agreement that may be evidenced by the 
conduct of the parties.  See Marvin v. Marvin (1976) 18 Cal.3d 660, 684.  One court of appeal 
has even concluded that cohabitation is not a prerequisite to finding an implied agreement 
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between unmarried persons concerning their property.  See Milian v. De Leon (1986) 181 
Cal.App.3d 1185, 1193.   

 California courts have long permitted the enforcement of express oral and written 
contracts between nonmarital partners pertaining to property rights and compensation, so long 
as the furnishing of sexual services was not an inseparable part of the consideration for the 
contract.  See Trutalli v. Maraviglia (1932) 215 Cal. 698, 701-702.  In Marvin, the California 
Supreme Court concluded that nonmarital partners should receive the same treatment as other 
unmarried adults with respect to their contract and property rights.  The Court noted that there is 
no more reason to presume that services by a nonmarital partner are contributed as a gift than 
there is to presume that funds used to improve the other partner’s property are contributed as a 
gift.  The Court also pointed out that granting remedies to nonmarital partners would not 
discourage marriage, since under prior law the defendant partner was encouraged to avoid 
marriage as a means of retaining ownership of all of his or her accumulated earnings.  Although 
public policy favors fostering and promoting marriage, the perpetuation of judicial rules that 
result in the inequitable distribution of property accumulated during a nonmarital relationship is 
neither a just nor an effective way of carrying out that policy.  See Marvin, supra, 18 Cal.3d at 
683.   

 The only remaining issue is attorney fees and costs.  CCP Section 405.38 states that: 

The court shall direct that the party prevailing on any motion under this chapter 
be awarded the reasonable attorney’s fees and costs of making or opposing this 
motion unless the court finds that the other party acted with substantial 
justification or that other circumstances make the imposition of attorney fees and 
costs unjust.   

 See CCP Section 405.38. 

 The party prevailing on this motion is the opposing party, Plaintiff Greeley.  However, 
Greeley did not attach any information about what his attorney fees or costs were in opposing 
the motion to expunge the lis pendens and hence, Plaintiff is instructed to submit an attorney 
declaration regardings fees and costs in opposing Defendant’s motion to expunge.   

 

 

21.  TIME:  9:03  CASE#: MSC15-00548 
CASE NAME: BLAKE A. CONEY  VS.  CYNTHIA PODREN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CYNTHIA PODREN 
* TENTATIVE RULING: * 

 
Plaintiff sues defendant for legal malpractice, asserting claims for: (1) negligence; (2) 

breach of fiduciary duty; (3) breach of contract; and (4) intentional concealment.  Plaintiff alleges 
he informed defendant, who was his attorney in his marital dissolution action, about his pension 
plan with the San Francisco Bar Pilots, but defendant omitted to timely disclose the plan to 
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plaintiff’s ex-wife, causing plaintiff to agree to pay too much in spousal support and to pay more 
in attorney’s fees than he otherwise would have.  The terms of the plan were such that plaintiff 
was obligated to pay his ex-wife a portion of his pension even if he did not begin to collect it as 
soon as he could have.  (See In re Marriage of Gillmore (1981) 29 Cal.3d 418.) 

 
Defendant now moves for summary judgment as to all causes of action on the grounds 

that all claims are barred: (1) by the statute of limitations; (2) because plaintiff has unclean 
hands; and (3) because the damages are speculative.  In the alternative, defendant moves for 
summary adjudication on the intentional concealment cause of action, arguing plaintiff cannot 
prove two elements of that claim: reliance and concealment that was intentional. 

 
Defendant’s motion for summary judgment is denied.  Factual issues exist whether the 

statute of limitations expired before April 1, 2015 when plaintiff filed his complaint; whether 
plaintiff’s own failure to catch the omission of the pension plan was intentional or merely 
negligent; and whether plaintiff would have done better in settlement or at trial absent his 
attorney’s alleged negligence.  (See Undisputed or Disputed Material Fact (“UMF” or “DMF”) 
Nos. 4, 6, 9, 10, 11, 21, 26, 27, 28, 29, 30, 32, 33, 35, 36, 45, 46, 47 and Plaintiff’s Additional 
Fact (“AF”) Nos. 4, 5, 14, 15, 16, 17, 20, 21, 23, 27, 28, 29, 30, 33, 38, 39, 41, 44, 45, 48, 49, 
50, 51, 52, 54, 57 ; see also the evidence cited in the body of this ruling.) Further, defendant has 
not persuaded the court that the doctrine of unclean hands bars the claim here or that all of 
plaintiff’s alleged damages are speculative as a matter of law. 

 
Defendant’s motion for summary adjudication on the Fourth Cause of Action, for 

intentional concealment, is also denied for the reasons stated below. 
  
Unless otherwise stated, in the discussion that follows all references to Exhibits are to 

Defendant’s Exhibits. 
 
Defendant’s Request for Judicial Notice filed 12/16/16 
 
The court grants this unopposed Request for Judicial Notice. 
 
Plaintiff’s Request for Judicial Notice filed 6/22/17 
 
The court grants this unopposed Request for Judicial Notice.    

 
1. Statute of limitations. 

 
a. Legal standard.  

 
The statute of limitations on a claim for legal malpractice is “one year after the plaintiff 

discovers, or through the use of reasonable diligence should have discovered, the facts 
constituting the wrongful act or omission, or four years from the date of the wrongful act or 
omission, whichever occurs first.”  (CCP § 340.6.)  The one-year prong of the statute is tolled 
during the time that the plaintiff has not sustained “actual injury” or the attorney “continues to 
represent the plaintiff regarding the specific subject matter in which the alleged wrongful act or 
omission occurred.”  (Ibid.; Gurkewitz v. Haberman (1982) 137 Cal.App.3d 328, 336.)  The 
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statute is also tolled where the attorney “willfully conceals the facts constituting the wrongful act 
or omission,” but that provision tolls only the four-year statute of limitations.  (CCP § 340.6 
(a)(3). 

  
Defendant argues plaintiff’s claim is barred by the statute of limitations because, by 

February 2014, plaintiff was aware of the negligence, plaintiff had sustained actual injury, and 
the representation had ended.  Plaintiff argues a factual issue exists regarding when the 
representation ended and that the representation did not end until sometime between June 30, 
2014, when defendant told plaintiff she could no longer represent him, and July 10, 2014, when 
defendant filed a Notice of Withdrawal with the court.  (See Response to UMF 36.)  Given that 
plaintiff filed his lawsuit on April 1, 2015, if the representation did not end until of either of the 
latter two dates plaintiff’s claim is timely.   

 
“The general rule is that the attorney's representation does not end ‘until the agreed 

tasks or events have occurred, the client consents to termination or a court grants an application 
by counsel for withdrawal.’”  Lockley v. Law Office of Cantrell, Green, Pekich, Cruz & McCort 
(2001) 91 Cal. App. 4th 875, 886.)  Here, defendant does not present any evidence that plaintiff 
consented to defendant’s withdrawal before April 1, 2014 or that defendant applied to the court 
for withdrawal before then.   

 
Therefore, the pivotal issue is whether all the agreed tasks had been performed or all 

events inherent in the representation had occurred before April 1, 2014.  (See Crouse v. 
Brobeck, Phleger & Harrison (1998) 67 Cal.App.4th 1509, 1528.)   “[S]o long as there are 
unsettled matters tangential to a case, and the attorney assists the client with these matters, he 
is acting as his representative.”  (O'Neill v. Tichy (1993) 19 Cal.App.4th 114, (quoting Gurkewitz, 
supra, internal citations omitted).  In Gurkewitz the client had lost the case in the trial court, its 
fruitless appeal was final, and the law firm had already sent two letters stating that its 
representation had concluded.  Nevertheless, the court held that the representation continued 
because the law firm negotiated costs outstanding on the appeal.) 

  
Before reviewing the pertinent facts, the court notes several additional rules about the 

continuing representation issue.  
 
 First, “Continuity of representation ultimately depends, not on the client's subjective 

beliefs, but rather on evidence of an ongoing mutual relationship and of activities in furtherance 
of the relationship.”  (Worthington v. Rusconi (1995) 29 Cal.App.4th 1488, 1498.)  Worthington 
does not state whether this rule means that evidence about the client’s subjective beliefs is 
outright inadmissible, or whether it is simply given lesser weight than evidence about objective 
facts. It also does not make clear how the rule affects determination of a motion for summary 
judgment (again, is evidence about conflicting beliefs of the attorney and client admissible?  
does such conflicting evidence create a factual issue to be determined by the trier of fact after 
being instructed what continuity or representation ultimately depends on?)  Also, unclear is 
whether this rule only affects the admissibility or weight of the client’s beliefs or also of the 
attorney’s beliefs about when the representation ended.  In light of these questions, this ruling 
mainly discusses and relies on evidence not pertaining to the client’s or the attorney’s beliefs.   

 
Second, “continuous representation should be viewed objectively from the client’s 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   07/13/17 

 
 

- 20 - 

perspective.”  (Gonzalez v. Kalu (2006) 140 Cal.App.4th 21, 31.)  This principle is also in accord 
with the more general rule on motions for summary judgment that the court construes the 
moving party’s evidence strictly and the opposing party’s liberally. (See Isaacs v. Huntington 
Mem'l Hosp. (1985) 38 Cal. 3d 112, 134.) 
 

Third, the “ongoing relationship” (Worthington, supra) involves “a relationship which is 
not sporadic but . . . involves a continuity of the professional services from which the alleged 
malpractice stems.”  (Shapero v. Fliegel (1987) 191 Cal.App.3d 842, 848 (internal quotations 
omitted).)   It need not involve a relationship of trust and confidence, however.  While Shapero 
suggests it must, based on a New York case, this is at odds with the concept that the continuing 
representation doctrine is often applied where the attorney continues the representation in order 
to try to correct his errors, when trust may already have eroded.  Further, as stated in cases 
after Shapero, “trust and confidence are not stated requirements of the continuous 
representation tolling provision of section 340.6, subdivision (a)(2).”  (See Worthington, supra, 
29 Cal.App.4th at 1497-1498.) 

 
Fourth, the representation may end before the attorney files a formal notice of withdrawal 

with the court.  Failure to withdraw, standing alone, does not constitute continued 
representation.  (Shapero, supra, 191 Cal.App.3d at 848-849.)  However, the courts do not say 
that written statements about withdrawal are meaningless are or irrelevant either, especially not 
in a summary judgment context; and clearly an attorney who is closing a file would be better 
served by sending a closing letter which unequivocally states the attorney now considers the 
representation over.  (See Shapero, supra, at fn. 6.) 
 

Fifth, an alternate test that is used in the case of unilateral withdrawal or abandonment 
by the attorney is that “the representation ends when the client actually has or reasonably 
should have no expectation that the attorney will provide further legal services.” (Gonzalez v. 
Kalu, supra, 140 Cal.App.4th at 30.)  The court now turns to the facts.   

 
b. Relevant facts. 

 
The evidence bearing on the issue of when the representation ended in this case is as 

follows.  The Legal Services Contract states that defendant would take all legal actions 
necessary to “resolve” the issues “which may arise in the action for dissolution . . . including 1.  
custody; 2. . . . child support.  3. . . . spousal support; 4. division of marital . . . property; 5. award 
of attorney’s fees and costs; 6. restraining orders, if needed.”   Neither party seems to dispute 
that all of those tasks were completed by December 11, 2013, when the Stipulation and Order 
Amending and Augmenting Judgment (the “Amended Judgment”) was filed.   

   
The Qualified Domestic Relations Order was filed on or about January 28, 2014.   (See 

Ex. FF.)  After defendant learned the QDRO was filed, she sent an email to plaintiff dated 
January 28, 2014, stating, “We are done.”  (Def.’s Ex. FF.)  The parties’ evidence contains no 
writings from plaintiff questioning that statement.  Also, the last entry on defendant’s billing is 
dated January 30, 2014 and reads, “Review Order Draft email to all with QDRO.”  (See Def.’s 
Ex. Y; (Podren Depo. at 370:13-23.)  
 

Plaintiff testified that he discarded his file of invoices from defendant “when we were 
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done when the divorce . . . was all settled out.”  In his mind, the divorce was done when they 
resolved the Gillmore issue and the Judgment was amended.  (Coney Depo. at 117:7-118:4.)  
Defendant did not do further work on the divorce after the Judgment was amended or bill him for 
further legal services.  (Id. at 275:25-276:10; Podren Decl., ¶ 2.)  Plaintiff did not ask defendant 
to provide any legal services in 2014.  (Id. at 277:15-17.)   

 
Plaintiff subsequently told defendant that his ex-wife would not release funds for their 

son to attend school the next year because the son would not share his grades with her.  
Defendant apparently said the issue could be easily resolved by resort to a document.  On 
February 25, 2014, plaintiff emailed defendant asking which document that was. He also asked 
for a referral to an attorney for his children.  (Def.’s Ex. HH.)  Defendant gave plaintiff a referral 
but also some advice, stating, “Why litigate this?”  (Def.’s Ex. HH.)   

 
Plaintiff began copying his brother, Peter Coney, an attorney, on some of his 

correspondence to and from defendant.  (See Exs O, BB, FF, HH.) 
 
On May 12, 2014 a person named Scotti England forwarded a document from the 

private judge to plaintiff and defendant.  Plaintiff wrote back on May 13, 2014 at 1:14 p.m. that 
when he saw the subject line “I had a bit of a sinking feeling,” and he asked defendant “Do you 
think we are done?” At 2:14 p.m., defendant wrote, “Seems like it.”   On May 14, 2014 at 9:51 
a.m., plaintiff wrote, “So where does that put you and I?”  At 10:51 a.m., defendant wrote, “We 
are good, aren’t we?” At 10:31 p.m., plaintiff wrote, “Good that it seems to be over, but rather 
abrupt.  Would like to come see you for a wrap up.”  Defendant offered a time to meet and 
noted, “The files are in storage.”  She asked what plaintiff wanted to talk about.  He responded 
on May 18, 2014 at 10:09 a.m. that the “main question is the effect of the pension plan/Gillmore 
issue on the divorce.”  He also wanted to know where they were on the retainer.  On May 19, 
2014 he asked defendant to have an accounting when they met.  (Pltf’s Tab 50.) 

 
On June 30, 2014, defendant wrote plaintiff a lengthy letter denying responsibility for 

failing to disclose the pension plan to plaintiff’s ex-wife when it should have been disclosed.  
Defendant attached a copy of her business card with a note saying, “Blake, in light of our 
dispute, I should formally withdraw.”  (Pltf’s Tab 35.)  Defendant filed the Notice of Withdrawal 
on July 10, 2014.   

  
c. Analysis. 

 
It is uncertain whether defendant has met her initial burden on the issue of when the 

representation ended.  Normally, one might expect a declaration from the legal malpractice 
defendant outlining the tasks she was to perform and stating when she completed them.  
Defendant provides no such declaration here. 

 
Defendant’s Legal Services Contract is not entirely helpful in this regard either.  It does 

not state that representation is to end when a particular document is filed in the dissolution 
action, or provide any other bright line test. Further, the Contract provides no internal standard 
for determining when all of the issues in the dissolution action would be considered resolved or 
state who would make this determination – the attorney, who has greater expertise in making 
this determination, or the client, who may be relying on the attorney to tell him.    
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The deposition testimony elicited does not settle the factual issue regarding when the 

representation ended either.  At plaintiff’s deposition, defendant’s attorney asked whether 
plaintiff requested additional work to be done in 2014 after the Amended Judgment was filed in 
December 2013.  Plaintiff responded, “I don’t recall doing so.  I think.”  The transcript then 
indicates with a dash that plaintiff stopped speaking or was interrupted with another question 
before he could complete his answer.  (Coney Depo. at 275:17-20.)  Plaintiff was then asked 
whether, as far as he was concerned, his divorce was over once the Amended Judgment was 
entered.  He responded, “I certainly hope so.”  But then he added a comment that supports the 
inference he was not so sure of this in light of the fact that the Judgment entered earlier did not 
end things: “I had been sorely disappointed previous.”  (Id. at 275:21-24.) 

 
Later, he was questioned whether he asked defendant to provide any legal services for 

him in 2014.  He said, “No.”  (Coney Depo. at 277:15-17.)  The deposition was taken on July 19, 
2016.  Plaintiff changed this answer in a correction dated September 12, 2016.  Defendant has 
not asserted this correction was made outside of the statutory period provided for corrections, 
30 days after notice of availability of the transcript.  (CCP § 2025.520 (a), (b).)  In pertinent part, 
the new answer reads, “Yes. . . . I believed that I had an outstanding retainer balance with 
[defendant] as of May 2014.  Also, on May 18, 2014, I requested legal services from 
[defendant].”  The correction also provides a reason for the change: “I did not recall when I gave 
that answer, the emails in May 2014 and June 2014 to [defendant].”   

 
Defendant argues that the court should not consider the changed testimony under what 

may be termed the D’Amico doctrine.  (See D'Amico v. Board of Medical Examiners (1974) 11 
Cal. 3d 1, 21 and subsequent cases.)  However, while defendant has cited language repeated 
several times in the cases that this doctrine applies as much to attempts to counter deposition 
admissions by changed deposition testimony as by subsequent declarations, she has not cited a 
case involving a deposition change made within the statutory period which is accompanied by a 
plausible explanation.  (Cf. Gray v. Reeves, 76 Cal.App.3d 567 (plaintiff changed deposition 
answer 19 months after the deposition, when he was already facing a motion for summary 
judgment, and when he had successfully opposed a prior motion for summary judgment by 
refusing to sign the deposition transcript.)  Therefore, the court considers the changed 
testimony. 

 
Even if the court had decided not to consider the changed testimony, however, the May 

2014 emails referenced in the explanation for the change would still be in the record and 
themselves would create a factual issue concerning the original response.  (See Pltf’s Tab 50.) 
 

In addition, whether plaintiff asked for any further work does not necessarily conclusively 
establish that defendant had performed all the tasks she agreed to do.  Defendant undoubtedly 
performed much work over time in the case without prompting by plaintiff.  Even without explicit 
requests for additional work, the question remains when the representation ended, viewing that 
issue objectively, from the perspective of the client.  Defendant’s attorney never directly asked 
whether plaintiff expected that defendant would provide any further services after January 2014.  
(See Gonzalez.)  

 
Defendant may be relying on an inference that all issues were resolved when the 
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Judgment was entered in December 2013, but the Judgment does not provide a clear end date 
for the representation because some services were still rendered in January, and, perhaps, 
February 2014.  (Podren Depo. at 473:2-12; see Gurkewitz.) 

 
Further, the case did not prove to be over after the original Judgment was filed.  (See 

Coney Decl., ¶ 6 (“final settlements begat more final settlements”; Coney Depo. at 275:23-24 (“I 
had been sorely disappointed previous.”)   Having experienced what plaintiff did, a reasonable 
client may have still been in doubt after the Amended Judgment whether the representation had 
ended.   

 
Everything that has been said above about the lack of a clear end date also applies to 

the answers that plaintiff gave regarding when he discarded portions of his file.  (Question:  
“When was in your mind the divorce done?”  Plaintiff responded, “Well, we – I guess when we 
resolved the Gillmore issue [and the Judgment was amended].”  (Coney Depo. at 117:23-
118:4.)   Yet, there were still billings in January 2014 and plaintiff seems to have believed he 
had unused retainer funds on deposit with defendant.  (See Pltf’s Tab 50, plaintiff’s 5/18/14 
email at 10:09 a.m.) 

 
The additional work in January 2014 was followed in February by plaintiff’s question 

about his wife’s failure to release educational funds and the advice that defendant gave not to 
litigate that issue.  A reasonable trier of fact might find that advice to constitute an “unsettled 
matter tangential” to the dissolution case.  (O’Neill, supra; Gurkewitz, supra.)  That would extend 
the representation until the end of February.  That leaves a two-month gap in March and April 
until the May 2014 emails and the meeting to discuss a wrap up on the case and the accounting 
for the case.  That plaintiff’s initial email on February topic requests a referral to a new attorney 
for his children does not conclusively establish that defendant was not continuing to represent 
him on matters related to his dissolution. 

 
Further, that defendant had already sent her files to storage by the time of the February 

contact is not conclusive either.  That is just suggestive of defendant’s belief regarding when the 
representation ended.  Defendant has not cited any authority stating to what extent the court 
considers the defendant’s subjective beliefs on this subject.  Moreover, a factual issue exists 
concerning this belief because of the note defendant made on her business card that 
accompanied her letter of June 30, 2014: “In light of our dispute, I should formally withdraw.”  
(See Pltf’s Ex. 36.)  Based on this statement, a reasonable trier of fact might ask what there was 
to withdraw from in June 2014 if the representation was already over by February 2014. 

 
Defendant’s email of January 28, 2014 forwarding the final Qualified Domestic Relations 

Order to plaintiff with the curt comment “We are done” is not conclusive either.  (See Ex. FF.)  It 
also just reflects defendant’s opinion, and it is ambiguous.  Defendant may have been saying 
that she and plaintiff were done with their relationship or only that they were done with this 
particular order.  In light of this ambiguity, plaintiff’s failure to respond to that email in any way 
fails to constitute a binding admission that he agreed they were done with their relationship.  
Instead, it leaves room for competing inferences that create a factual dispute.  

 
That plaintiff in early 2014 was already sending copies of his emails to his brother, Peter 

Coney, who is an attorney, does not mean the representation ended then either.  In O'Neill v. 
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Tichy (1993) 19 Cal.App.4th 114, 120, the court held that the representation could continue 
even though the client had consulted with outside counsel about possible malpractice, because 
the client “continued to utilize the [original] attorney to perform services related to the matter in 
which the malpractice is suspected.”   

 
It is true that defendant did not bill plaintiff for any services after January 2014, but 

attorneys sometimes do not bill for smaller tasks, particularly where they have already billed 
large amounts or they fear they may transform an already dissatisfied client into a litigious one. 

 
In summary, at the end of February 2014, plaintiff still had questions about his case, 

defendant had not sent him a letter stating the representation was over, and plaintiff had 
experienced disappointment before when he had hoped the dissolution case was over.  On 
these facts, the court cannot say that a reasonable trier of fact must pick some arbitrary date in 
January or February 2014 for the end date of the representation rather than a date in June or 
July 2014.   

 
2. Unclean hands. 
 
Defendant argues that plaintiff knew about his pension plan at all times and therefore 

has unclean hands for “concealing the pension plan’s existence when he executed the schedule 
of assets and debts under penalty of perjury.”  (Opening Brief at 13:6-9.)   

 
The doctrine of “unclean hands” has been invoked to bar recovery against a lawyer for 

legal malpractice.  In Blain v. Doctor’s Co. (1990) 222 Cal.App.3d 1048, 1056, the plaintiff 
physician contended his lawyer advised him to lie in the underlying medical malpractice action.  
He claimed this advice caused him to suffer various damages:  he was exposed to greater 
liability in the underlying action than he otherwise would have been; he suffered severe 
emotional distress requiring medical treatment; and he would be prevented from attending to his 
usual occupation.  The court held the doctor’s claim for legal malpractice barred by the doctrine 
of unclean hands.  The court said the first type of harm would not give rise to liability in any 
event and the second two were barred by essentially the same consideration:  “Blain's emotional 
distress, if any, is attributable to his own knowing misbehavior. Even the most naive must know 
that lying under oath is illegal.  . . . For these reasons . . . the doctrine of unclean hands bars a 
cause of action premised on the alleged injury of emotional distress.”  (Id. at 1063.)  In addition, 
as to the last type of damage:  “The alleged perjury concerned the malpractice of another 
physician observed by Blain in the course of his duties as a physician. The misconduct was 
designed to disadvantage an injured patient in pursuing a claim for medical malpractice, 
resulting in severe and permanent injuries. This is an ‘act involving dishonesty or corruption 
which is substantially related to the qualifications, functions, or duties of a physician and 
surgeon’ within the meaning of Business and Professions Code section 2234, subdivision (e). 
Such an act is grounds for the professional discipline of a physician. For these reasons Blain's 
misconduct inherently involved a risk of impairment of his ability to practice medicine.” 
 

In Blaine, the case was decided on demurrer, by accepting as true plaintiff’s allegation 
that he was harmed because he knowingly lied.  Here, however, a factual issue exists whether 
plaintiff’s signed the Schedule of Assets intending to conceal the pension plan from his ex-wife 
or simply overlooked omission of the pension plan from that form, which his attorney had 
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prepared for him to sign.  (See Disputed Material Fact Nos. 6, 9; Coney Decl., ¶ 5.)  A 
reasonable trier of fact could conclude that the omission was not willful because when he was 
asked to complete a draft of the Schedule in his own writing plaintiff disclosed, rather than 
concealed, the pension plan.  (See Pltf’s Evid., Tab 22, p. 3, listing on separate lines, “Bar Pilots 
401k” and “Pilot Pension.”).  Further, plaintiff directly testified that he did not notice the omission 
of the pension plan from the final document when he signed it.  (Ex. C, Coney Depo. at 101:9-
102:8, particularly 101:20-23.)  Thus, whether plaintiff omitted the pension plan from the final 
version of the Schedule of Assets is a factual question. 

  
Defendant cites no authority holding that a negligent omission of a fact from a client’s 

writing (even one made under oath) which may have played a role in causing the client’s 
damages is sufficient to bar a claim for legal malpractice outright on the ground of unclean 
hands.   

 
Defendant does cite to certain Penal Code sections, but each of these refers to sworn 

declarations that are willfully or knowingly false.  Defendant has not shown it is undisputed that 
plaintiff willfully or knowingly submitted an incomplete Schedule of Assets.   

 
3. Causation and damages. 

 
Defendant argues that plaintiff cannot establish causation and damages as a matter of 

law.  “Any claim by Plaintiff that he could have done better in the Underlying Action but for 
[defendant’s] acts is not supported by any evidence but is just lawyer speculation.”  (Opening 
Brief at 14:23-25.)  Relying on Marshak v. Ballesteros (1999) 72 Cal.App.4th 1514, 1518, 
defendant argues that in a “settle and sue” legal malpractice case, the probability of a different 
outcome is not sufficient.  The damages must “follow the act complained of as a legal certainty.”  
(Ibid.) 

 
Plaintiff argues there is no blanket rule of “legal certainty” for all types of damages in all 

legal malpractice cases, no such rule was stated in a recent California Supreme Court case on 
the subject (Viner v. Sweet (2003) 30 Cal.4th 1232, and what the “legal certainty” language 
means is unclear.  In Viner, the court stated, “[i]n transactional malpractice cases, as in other 
cases, the plaintiff may use circumstantial evidence to satisfy his or her burden. An express 
concession by the other parties to the negotiation that they would have accepted other or 
additional terms is not necessary. And the plaintiff need not prove causation with absolute 
certainty. Rather, the plaintiff need only introduce evidence which affords a reasonable basis for 
the conclusion that it is more likely than not that the conduct of the defendant was a cause in 
fact of the result.”  (Viner, supra, 30 Cal.4th at 1242-1243 (internal quotations omitted).) 
 

The problem with defendant’s argument is that, regardless of whether the standard is 
reasonable probability or reasonable certainty, defendant has already asserted that plaintiff 
suffered actual damages because of defendant’s alleged negligence in at least one respect:  the 
additional attorney’s fees that plaintiff spent to resolve the pension plan issue after the first 
settlement in March 2013.  (Opening Brief at 11:3-7; UMF 27.)  Clearly, added legal fees are 
sufficient damages to cause a claim for legal malpractice to accrue. (See Jordache Enterprises, 
Inc. v. Brobeck, Phleger & Harrison (1998) 18 Cal.4th 739, 750-751, 758-759.)  Thus, the court 
has no need to decide now whether the “legal certainty” standard applies to plaintiff’s other 
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alleged damages, or whether he has met that standard for summary judgment purposes.  
However, if he is subject to that requirement, the court believes he has met it for summary 
judgment purposes. 

 
Even if the court were not to hold defendant to her admission that plaintiff incurred 

additional attorney’s fees or it were to sustain defendant’s Objection No. 11, sufficient evidence 
still appears in the record to allow a reasonable trier of fact to conclude that plaintiff suffered 
damages in the form of additional attorney’s fees as a result of the negligence.  For example, 
had the pension plan been disclosed on the filed version of the Schedule of Assets, the Gillmore 
issue could have been dealt with at the settlement conference in March 2013, and there would 
have been no need to research the possibility of a CCP § 473 motion after the first settlement.  
(See Ex. Y, entries for 4/23/13, 5/8/13, 5/16/13.) 
 

Further, the cases that defendant cites on proof of damages are distinguishable.  In 
Marshak, the court said, “Here, plaintiff simply alleges that the case was worth more than he 
settled it for. He proffered no evidence to establish the value of his case, other than his own 
declaration that the family residence was worth more, and the accounts receivable were worth 
less, than they were valued at for the purposes of settlement. Even if he were able to prove this, 
however, he would not prevail. For he must also prove that his ex-wife would have settled for 
less than she did, or that, following trial, a judge would have entered judgment more favorable 
than that to which he stipulated. Plaintiff has not even intimated how he would establish one or 
the other of these results with the certainty required to permit an award of damages.”  Here 
plaintiff has shown how he would establish one or the other of these results.  He has submitted 
evidence from his second attorney in the dissolution proceeding, Barbara Ginsberg; and from an 
expert, Meghan Oliveri.  Also, the court has the evidence of attorney’s fees that would have 
been avoided but for the negligence.  (See Oliveri Decl., ¶ 6, 7, 8, 9; Pltf’s Tab 46, Ginsberg 
Depo. at 231:3-25; 234:8-236:2; AF Nos. 48, 49, 50; Coney Decl., ¶ 2; Pltf’s Tab 36, 6/30/14 
letter from defendant to plaintiff; AF No. 33.)   

 
Similarly, in Barnard v. Langer (2003)109 Cal.App.4th 1453, the court stated, “None of 

Barnard's evidence does more than suggest speculative harm--because it does not demonstrate 
that, but for the Perona firm's negligence, Barnard's inverse condemnation case would have 
settled for more or gone to trial and resulted in a larger recovery, or a recovery on the same 
terms (allowing him to keep the property). Barnard offered no evidence that the City would have 
settled for more or that a trier of fact would have awarded more than the $ 680,000 plus the 
house, leaving the harm caused by the Perona firm's negligence as ‘only a subject of surmise, 
given the myriad of variables that affect [trials] of [inverse condemnation] actions. . . .’  
[¶]Barnard's offer of proof was woefully inadequate and was little more than a wish list of 
damages, unsupported by evidence that the City would have settled for more, or by expert 
testimony to show that Barnard's amounts could have been recovered had the case been tried, 
or by evidence (even from Barnard's own mouth) to say that he would have gone through with 
the trial (which would require him to do more than just say that, in spite of his serious financial 
problems, he could have paid the costs involved in a trial).  In short, there is no evidence to 
even suggest that, had Barnard gone to trial or insisted on a different settlement, he would have 
recovered more than he received in settlement.”  Here, for summary judgment purposes, plaintiff 
has submitted sufficient evidence that he would have gone to trial and would have obtained a 
better result there.  (Coney Decl., ¶ 2; Oliveri Decl., ¶ 6-9.) 
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Finally, defendant cites Piscitelli v. Friedenberg (2001) 87 Cal.App.4th 953.  There, the 

court ruled that the trial court erred in letting an expert testify at trial how the arbitrator in the 
underlying case would have ruled.  The court ruled that such expert testimony was inadmissible 
because this was the ultimate issue to be decided by the jury.  However, Piscitelli does not state 
how a trial court ruling on a motion for summary judgment determines whether a reasonable 
trier of fact could find that the client would have done better had he gone to trial.  The court is 
satisfied that a reasonable trier of fact could make that determination here.   
 

4. Concealment. 
 

Defendant moves for summary adjudication as to the Fourth Cause of Action, for 
intentional concealment.  Defendant argues plaintiff cannot establish two elements of a claim for 
deceit:  (a) concealment that was intentional; and (b) justifiable reliance.  Summary adjudication 
is denied because factual issues exist regarding both elements. 

 
a. Concealment that was intentional. 

 
The complaint alleges that defendant concealed the following facts from plaintiff:  

defendant’s failure to properly investigate the scope and nature of the pension plan (¶ 16); that 
defendant was ever informed about the pension plan (¶ 16, 19); all material facts necessary to 
permit plaintiff to make a fully informed decision on how best to proceed to remedy the 
overpayment of spousal support (¶ 18); defendant’s conflict of interest after the Gillmore issue 
came to light (¶ 18); that plaintiff had disclosed the pension plan to defendant in 2010 and that 
defendant was the one responsible for failing to disclose it to plaintiff’s ex-wife (¶ 20). 
 

While in light of defendant’s reaction when she realized the draft Schedule of Assets 
mentioning the pension plan was in her file (“Because this matter is not settled, I cannot convey 
to you my personal feelings on finding this” (Pltf’s Tab 35, letter dated 7/27/14 from defendant to 
plaintiff), it seems unlikely the trier of fact would find any intentional concealment, the court’s 
role on this motion is to spot issues, not revolve them.  (See People ex rel. City of Dana Point v. 
Holistic Health (2013) 213 Cal.App.4th 1016, 1029.)  A reasonable trier of fact could conclude 
that defendant has given varying explanations why she failed to include the pension plan when 
she formally disclosed plaintiff’s assets: (1) plaintiff never informed her about that asset (Pltf’s 
Tab 44, Podren Depo. at 215:9-216:7; 217:14-18; 219:1-2; 229:7-12; Pltf’s Tab 29, 10/11/13 
email from defendant to Hank (“He [plaintiff] didn’t tell me about the fund”); Pltf’s Tab 34, letter 
dated 6/10/14 from defendant to plaintiff); (2) he did inform her about that asset, but she forgot 
about it (see Pltf’s Tab 35 (“I cannot convey to you my personal feelings on finding this”); and (3) 
he did inform her about that asset, but she disregarded his description of it because she found 
no account statements or other confirming documents.  (See Pltf’s Tab 30, email dated 9/25/13 
from defendant to plaintiff (“I’ve never seen any documentation of the pension plan, just the 401 
(k) plan by that name.  That’s why I didn’t know about it”; Pltf’s Tab 34, letter dated 6/30/14 from 
defendant to plaintiff (“I spent several days going through the documents in Preville’s offices . . . 
. I can tell you that I looked at every single box . . . and there was no mention of the pension 
plan in any document.  There were no annual reports, or any correspondence about it”); Pltf’s 
Tab 44, Podren Depo at 143:1-3 (on her interpretation of Gannaway mentioned:  “[S]he 
[Gannaway] mentioned a pension that sounded to me like the defined contribution plan . . .”) 
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Because of these varying descriptions, an issue of fact exists whether defendant just 

innocently forgot that plaintiff had informed her about the pension plan (by mentioning it on the 
draft Schedule of Assets) or was intentionally concealing that he had done so in order to induce 
him to resolve the dissolution action by making the second settlement. 
 

b. Reliance. 
 

Defendant argues plaintiff cannot establish reliance because he always knew he had 
informed her about the pension plan. 

 
The court is unpersuaded.  A reasonable trier of fact could conclude that plaintiff made 

the second settlement because of the threat he would face financial consequences due to his 
inability to prove he did not intentionally withhold the pension plan from his ex-wife.  (Coney 
Decl., ¶ 2.)  While he alleges in his complaint that he was “near certain” he had told defendant 
about the pension plan years before the March 2013 settlement conference (Ex. A, Complaint, ¶ 
21) he did not keep a copy of the handwritten draft Schedule of Assets he had provided to 
defendant.  (Coney Decl., ¶ 5.) 

 
He has established there is a factual issue whether he would have obtained a better 

result had he known that defendant had his draft in her file.  (See evidence cited in section on 
causation and damages.) 
 

Rulings on Evidentiary Objections 
 
The following rulings on evidentiary objections are made for purposes of this ruling.  

They are not binding for purposes of trial. 
 
Plaintiff’s Objections 
 
1 – Overruled.  Defendant’s Ex. D is the Podren Deposition, not an unverified complaint.  

If plaintiff is referring to Defendant’s Exhibit A, the court is not considering it as evidence, but as 
a pleading, to define the issues on this motion. 

2 – Overruled.  A deposition may be used to support a motion for summary judgment as 
well as to oppose one.  (See Truslow v. Woodruff (1967) 252 Cal.App.2d 158, 164; CCP § 437c 
(b)(1).)  Defendant could have provided all the same information in a declaration.  

3 - Overruled.  Plaintiff has not suggested there is a genuine dispute about the 
authenticity or admissibility of this document and has offered the same document himself.  (See 
Pltf’s Tab 2.) 

4 – Overruled.  (As to authentication, see Podren Decl., ¶ 2.)   
5 – Overruled.  However, the court is relying on the email rather than on the declaration’s 

description of it. 
 

 Defendant’s Objections filed 6/30/17 
 
1 – Sustained.  (See Podren Depo. at 170:1-171:18.)   
2 – Sustained as to the words beginning with “all of which” through the end of the 
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sentence.   
3 – Sustained. 
4 – Overruled.  However, the court will read the latter part of the sentence to state that 

plaintiff did not then suspect that defendant had committed malpractice. 
5 – Overruled as to “Because this matter is not settled, I cannot convey to you my 

personal feelings on finding this.”  That sentence is admissible on the question whether 
defendant intentionally concealed that she had the draft schedule of assets in her file since 2010 
or forgot all about that document until July 27, 2014.  Sustained as to the rest under Evidence 
Code section 1152. 

6 – Overruled except as hereafter stated because the document may be admissible on 
the issue of what damages plaintiff sustained, if any, because the pension plan was not timely 
disclosed, on issues of comparative fault, and, perhaps, on other issues.  (See generally 
Volkswagen of America, Inc. v. Superior Court (2006) 139 Cal.App.4th 1481, 1491.)  Sustained 
under Evidence Code section 1152 as to the words, “and I really want to make things right here, 
although,” “I am offering less than this amount for two reasons,” and “So we can move forward 
on this.  I would like to offer $5,000.00 in rebated fees.” 

7 – Sustained for the reasons stated in no. 5.   
8 – See no. 6. 
9 – See no. 7. 
10 – See no. 6.   
11 – Overruled. 
12 – Sustained.  Podren may have authenticated this document around page 205 of her 

deposition, but that page has not been provided.   
 
Defendant’s Separate Objections to Oliveri Decl. 
1 – Overruled for purposes of this motion, where the nonmoving party’s declarations are 

liberally construed.  (See Hanson v. Grode (1999) 76 Cal.App.4th 601, 606; Powell v. Kleinman 
(2007) 151 Cal.App.4th 112, 125-126; see also People v. Harris (1978) 85 Cal.App.3d 954, 
957.)  

2 – Overruled.   
3 – Overruled. 

 

 


